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This case, remanded to this Court by the Supreme Court, involves an action brought
pursuant to the Tennessee Open Meetings A ct and the Tennessee handi cap di scrimination statute.

Plantiff Edna Forbes (Forbes) aleged that Defendant Wilson County Emergency



Communication District 911 Board and Defendant W.J. McCluskey violated these statutes by
conducting a secret meeting in which they decided to demote her because of a handicap!
Following a jury trial, the trial court entered judgment on the jury verdicts which found
violationsof both statutes. Forbeswasawarded $65,975.00in back pay, $38,675.00infront pay,
$250,000.00 damagesfor humiliation and embarrassment, $50,000.00 for punitive damages, plus
reasonableattorney’ sfeesand litigation costs. Thetrial court denied the defendants Motion for
aNew Trial and/or to Alter and Amend.> The defendants appeal ed, presenting issues of liability
under both statutes and damages.

In adecision filed September 13, 1996, we held that the defendants violated the Open
Meetings Act, T.C.A. 88 8-44-101 et seq. (1993 & Supp. 1997). Forbes v. Wilson County
Emergency Communication Dist. 911, No. 01A01-9602-CH-00089, 1996 WL 518073 (Tenn.
App. Sept. 13, 1996). Findng that the defendants’ adverseemployment actionwasvoidinlight
of itsviolation of the Open Meetings Act, we held that there was no demotion, and plaintiff was
reinstated to her supervisor position. 1d. at *4. Therefore, we held that because there was no
demotion, plaintiff was not dscriminated against “in the hiring, firing, and other terms and
conditions of employment” as provided for in T.C.A. § 8-50-103 (A)(1993).2 Therefore, we
pretermitted consideration of the damage awards for discrimination. |d.

Inan opinion filed April 13, 1998, the Tennessee Supreme Court reversed our decision
to the extent that we held that Forbes could not recover for handicap discrimination, and held
that “ adiscriminatory decision madein violation of the Open MeetingsAct can serveasthebasis
for adiscrimination suit even though the decision is later declared void for violating the Open
Meetings Act.” Forbes v. Wilson County Emergency Dist. 911 Bd., No. 01S01-9702-CH-
00026, 1998 WL 166142, *2 (Tenn. Apr. 13, 1998). After addressing several issues
pretermitted by our holding, the Supreme Court remanded the case to this Court to consider the

sole issue of whether the award of $250,000.00 for humiliation and embarrassment was

! For amore in depth discussion of the facts of this case, see Forbesv. Wilson
County Emergency Dist. 911 Bd., No. 01S01-9702-CH-00026, 1998 WL 166142 (Tenn.
Apr. 13, 1998).

2 Counsel for Wilson County also orally moved for aremittitur following the trial,
but this request was denied.

% Judge Lillard wrote separately to dissent to this aspect of the decision. Forbes,
1996 WL 518073 at *4-7 (Lillard, J. concurring in part and dissenting in part).

2



excessive. Id. at *4.

When factual determinations made by a jury have been approved by the trial judge, an
appellatecourt may only set aside these factual findingsin the absence of any material evidence
in the record to support the verdict. Jackson v. Patton, 952 S.\W.2d 404, 405 (Tenn. 1997).
Thus, an appellate court should be* moredeferential” to atrial court that approvesajury’ saward
of damages as opposed to atrial court that modifies ajury’ sdamage award. Coffey v. Fayette
Tubular Prods. |1/ 11 0 b e L In Ellis v. White Freightliner Corp., 603
S.W.2d 125 (Tenn. 1980), our Supreme Court said:

The trial judge's approval of a jury verdict invokes the
material evidence rule with respect to all other issues of fact and
we know of no reason why that rule should not have the same
effect when that approval includesthe amount of theaward. That
action by the trial judge means that he has accredited the
testimony of the witnesses on the issue of damages and has
evaluated the evidence as supporting the amount awarded.
Neverthel ess, when the question of remittitur is raised, the Court
of Appeals has the duty to review the proof of damages and the
authority to reduce an excessive award. But whenthetrial judge
has approved the verdict, the review in the Court of Appealsis
subject to therulethat if thereisany material evidenceto support

the award, it should not be disturbed.

Id. at 129; see also Coffey, 929 SW.2d at 331 n.2.

Tennessee’ shandicap discrimination statute, T.C.A. 8 8-50-103, incorporatestherights
and privileges of the Tennessee Human Rights Act. Under this act, a plaintiff may recover
damagesfor “humiliation and embarrassment.” T.C.A. 84-21-306 (a)(7) (Supp.1997). Wefirst
note that under the statute, humiliation and embarrassment is included as an element of
recoverabledamages, and thejury in theinstant case was ecifically instructed to consider this
element separately. In McDowell v. Shoffner Indus. of Tenn., Inc., No. 03A01-9301-CH-

00030, 1993 WL 262846 (Tenn. App. July 13, 1993), this Court discussed the award of such



emotional damages under the Human Rights Act with regard to a discharged employee.
Damagesfor humiliation and embarrassment, if occasioned by the
unlawful discharge, may be awarded under the Human Rights
Act. The amount is peculiarly within the province of the jury
subject to the rule of reasonableness, and necessarily dependson
the articulation of personal shame experienced by the discharged
plaintiff together with the jury's perception of his sensitivities.

Id. at *4.
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* Although the verdict did not expressly delineate that $100,000.00 was attributable
to the plaintiff’s humiliation and embarrassment injuries, this was deduced from the fact that
expert testimony demonstrated that the plaintiff was owed $204,254.00 for lost wages and
benefits. Id. at *3.
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